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Randall: The Applicability of Section 361 to Statutory Mergers: An Analysi

THE APPLICABILITY OF SECTION 361 TO
STATUTORY MERGERS: AN ANALYSIS
GARY C. RANDALL*
INTRODUCTION

Of all of the tenets of a tax advisor's religion, one of the foremost is
the general proposition that "there shall not be recognized corporate gain
or loss in a properly structured statutory merger." This conclusion follows
from the inclusion of statutory mergers in the definition of "reorganizations" set forth in section 368(a)(1)(A) of the Internal Revenue Code of
1954, and the exclusion from the tax impact generally afforded corporate
parties to a reorganization by section 361(a) of the Code.' However, one
commentator has asserted the propriety of reaching the opposite result. By
concluding that there is no actual "exchange" at the corporate level in a
statutory merger, this analysis would render section 361(a) clearly inapplicable
2
to the absorbed corporation and result in tax recognition.
To some extent, it is immaterial whether section 361(a) applies to the
absorbed corporation in a statutory merger. The absorbed corporation transfers
its assets to the surviving corporation and normally does not receive in
exchange the stock or other property of the surviving corporation, at least
directly. If the exchange requirement of section 361(a) is nonetheless satisfied,
then section 361(a) operates to protect the absorbed corporation from
recognition of gain. If section 361(a) is inapplicable, no gain is recognized
since the absorbed corporation receives nothing and has no amount realized.
The absorbed corporation in a statutory merger, however, does need the
insulation of section 361(a) against the impact of sections 1245 and 1250,
which create depreciation recapture in certain instances;' section 47, which
deals with investment credit recapture; 4 and section 453(d), which provides
for immediate recognition of gain if installment sales obligations are disposed
*

J.D. 1964, University of Idaho;

1965-1966, Trial Attorney, Tax Court Division,

Office of Chief Counsel, IRS: Member, The Idaho Bar, The Washington Bar; Associate
Professor of Law, Gonzaga School of Law.
1. INT. REV. CODE OF 1954, §361(a). All textual references are to the 1954 Code unless
otherwise indicated.
2.

See Spillers and Shors, The Role of the Statutory Merger in Corporate Acquisitions:

A Legal and Financial Inquiry, 53 IowA L. REv. 1 (1967).
3. INT. REv. CODE OF 1954, §§1245(b)(3) and 1250(d)(3) exempt from the general
recapture rules transfers in which the basis of the property in the hands of the transferee
is that of the transferor due to §§332, 351 and 361. If the exemptions are not applicable,
§§1245(d)

and

1250(i)

require recapture

of depreciation

if

"recapturable"

property

is

transferred.
4. Section 47 excludes recapture if §381(a) is applicable. Id. §§47(a)(1), 47(b)(2). Section 381(a), which relates to the carryover of various tax attributes of the acquired
corporation, depends upon §361 for its vitality.
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of prematurely.5 In addition, section 861(a) is needed to trigger the operation
of section 381(a)(2) and insure the carryover of various tax attributes of the
absorbed corporation.6
While the argument for the non-application of section 361(a) to statutory
mergers is supported by the section's literal language, this article will argue
that the section is in fact applicable. After a general discussion of section
361 and statutory mergers and a brief analysis of the legislative history of the
section, this article focuses on the arguments for the applicability of section
361(a). First it is contended that the exchange requirement of section 361(a)
may be waived in a statutory merger. This argument relies on the fact that
in an analogous situation courts have not demanded literal compliance
with the language of the reorganization provisions if the transaction is within
the congressional intendment of the provisions. Second, the exchange requirement of section 361(a), if not waived, may be satisfied by an exchange by
the shareholders of the merged corporation rather than by the merged
corporation. Finally, the article argues that section 381 and the related
regulations are consistent with the application of section 361(a) to statutory
mergers.
SECTION 361(a)
The problem lies entirely in the particular form of section 361:
(a) General Rule - No gain or loss shall be recognized if a corporation
a party to a reorganization exchanges property, in pursuance of the
plan of reorganization, solely for stock or securities in another corporation a party to the reorganization. 7
Because a statutory merger would rarely if ever occur when the acquiring
corporation issues its stock directly to the acquired corporation, the key
element of exchange at the acquired corporation level appears to be missing.
The regulations under section 1002 lend support to the proposition that an
exchange must be a "reciprocal transfer of property," and the common
meaning of the term presupposes both sides receiving some form of consideration.8 Under the Model Business Corporation Act, which has been
5. TaEmS. RY-G. §1.453-9(c)(2) provides that §453(d) gain on the disposition of installment sales obligations shall not arise in a disposition to which §361 applies.
6. INT. REv. CODE OF 1954, §381(a)(2). If §381(a)(2) is inapplicable to a statutory merger,

the carryover of net operating losses, earnings and profits, and capital losses of the merged
corporation is not available to the survivor. Id. §381(c). Section 381(c)(8) places the acquiring
corporation in the same status as the merged corporation so far as installment contracts
of the merged corporation are concerned. Because §453(d) does not apply to a transfer
of such an obligation in a §361 situation, the carryover is clearly necessary for purposes of
uniformity.
7. Id. §361(a). The applicable regulation interpreting
"exchange" language. TREAs. Ra. §1.361-1.

§361(a) employs

the same

8. Txm. REG. §1.1002-I(d). BLAcK's LAw DIcrsoNARY 671 (4th ed. 1968) defines the
term "exchange" as follows: "To barter, to swap . . . to part with, give or transfer-for
an equivalent."
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adopted at least in part in a majority of states, the assets and liabilities of
the merged corporation become those of the survivor by operation of law.
The plan of merger by which this is accomplished will generally provide for
issuance of the surviving corporation's capital stock and sometimes other
property as well directly to the shareholders of the merged corporation in
exchange for their shares of the merged corporation.' 0 Therefore, the merged
corporation never actually receives anything "in exchange" for its assets.
Accordingly, the literal language of section 361 is inapplicable to a statutory
merger.
Despite the literal wording of section 361, the impact of other code provisions must be considered to determine the proper meaning of section 361.
Section 368 defines the term "reorganization" to include various methods by
which the assets or stock of a corporation can be acquired by another corporation." Among these methods are statutory mergers - commonly known as
type "A" reorganizations; the acquisition of the stock of the acquired corporation in exchange for the stock of the acquiring corporation or its parent commonly known as type "B" reorganizations; or the acquisition of the
property of the acquired corporation in exchange for the stock of the
acquiring corporation or its parent - commonly known as type "C" reorganizations. 12 Under each of these three methods, the stock or the assets
of the acquired corporation becomes the property of the acquiring corporation. Only in a type "A" reorganization, however, does the acquired corporation's existence automatically terminate; therefore, section 361 is of concern
3
to the acquired corporation only in a type "A" reorganization.
Assuming a tax consequence results from the statutory merger's failure
to satisfy section 361's exchange requirement, it exists at the acquired
corporation level, not at the shareholder or acquiring corporation level.
Section 354 expressly provides that neither gain nor loss is recognized on
the exchange by the shareholders of stock in a properly qualifying reorganization.' 4 Section 1032 exempts the acquiring corporation from the recognition
of gain or loss by virtue of an acquisition of property due to the exchange
of its stock for such property.' 5 Accordingly, only the acquired corporation
must rely on section 361 as a shield against possible tax impact. Since it is

9.

MODEL Bus. CORP. AcT ANN. §76 (2d ed. 1971).

10.

For an example of a typical plan of merger, see VROOMAN, 77-3rd TAX MANAGECorporate Acquisitions- "A" Reorganizations, B-34 (Revised as of April
28, 1975).
11. INT. REV. CODE OF 1954, §368(a)(1).
12. Id. §§368(a)(1)(A)-(C).
13. In a type "C" reorganization, the transferor corporation receives the stock of the
acquiring corporation, which meets the exchange requirement of §361(a) of the Code. In
a type "B" reorganization, the acquired corporation may not receive stock of the acquiring
corporation (such stock usually flows directly to its shareholders) but its existence is not
terminated by the transfer. Therefore, §361 is unnecessary to avoid tax impact at the
acquired corporation level in a type "C" or "B" reorganization.
14. INT. REV. CODE OF 1954, §354(a)(1). A statutory merger is clearly a reorganization.
Id. §368(a)(1)(A).
MENT PORTFOLIO,

15. ld. §1032(a).
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not exchanging its stock for the acquiring corporation stock, it is not within
the language of section 354.
The importance of section 361 lies in part in its mandate that property
may be exchanged without recognition of gain or loss by a party to a reorganization for the stock or securities of another corporation that is also a
party to the reorganization. 16 Without this provision section 1002 would
require the recognition of gain or loss on the exchange. Under section 1001,
the gain or loss is measured by the difference between the fair market value
of the property received and the adjusted basis of the property surrendered.- 7
Thus, if a corporation transfers its property to another corporation in exchange
for the stock of the other corporation, realized gain or loss would depend
upon any difference between the transferor's basis in the property and the
fair market value of the stock received from the transferee.28 Recognition or
non-recognition of that gain depends on other Code provisions, including
sections 332 and 361.
LegislativeHistory
The direct ancestor of section 361 is section 203(b)(3) of the Revenue Act
of 1924, which corresponds exactly to the present provision. 19 According to
the House Report that recommended adoption of section 203(b)(3), its
passage was necessary to insure that the corporate partners to a reorganization
were exempt from taxation, just as their shareholders had been exempt under
then existing law. The House Report stated significantly:
Paragraph (3) provides that no gain or loss is recognized if a corporation, a party to a reorganization, exchanges property for stock or
securities in another corporation, a party to the reorganization. There is
no corresponding provision of the existing law, although this paragraph
embodies the construction placed by the Treasury Department upon the
existing law. The statute should contain a definite rule on this question.
Congress has heretofore adopted the policy of exempting from tax
the gain from exchanges made in connection with a reorganization in
order that ordinary business transactions will not be prevented on
account of the provisions of the tax law. If it is necessary for this
reason to exempt from tax the gain realized by the stockholders, it
is even more
necessary to exempt from tax the gain realized by the
2 0
corporation.
The 1924 Act defined reorganizations to include a merger 2 1 but it was
not until 1934 that merger was changed to include statutory mergers. 22 The
Conference Committee Report which accompanied the proposed amendment stated that a merger would thereafter have to conform to state law in
16.

Id. §361(a).

17. Id. §§1002, 1001.
18. Id. §1001(b).
19. Revenue Act of 1924, Pus. L. No. 176, tit. H, §203(b)(3), 43 Stat. 256 (1924)
1954, §361(a)).
20. H.R. RlP. No. 179, 68th Cong., Ist Sess. 13 (1924).
21. Revenue Act of 1924, PuB. L. No. 176, tit. II, §203(h)(1), 43 Stat. 257 (1924).
22. Revenue Act of 1934, pUB. L. No. 216, tit. I, §112(g)(1), 48 Stat. 705 (1935).

(now

INT. REV. CODE o
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order to qualify as a statutory merger. 23 Following the original reference in
the 1924 Act to the necessity of providing tax exemption for the corporations
involved in mergers, nothing appears in the legislative history of the reorganization sections that would suggest that Congress has ever considered
the exchange requirement of section 361.
POSSIBLE WAIVER OF EXCHANGE REQUIREMENT

The approach of the courts to the issue of whether the lack of an exchange renders section 361 inapplicable to the merged corporation in a
statutory merger has often been to overlook technical noncompliance with
the literal terms of a reorganization provision when the transaction falls
within the congressional intendment of the statute. An excellent illustration
is the Fifth Circuit's decision in Davant v. Commissioner.24 In Davant the
same stockholders owned all of the stock of the two corporations, A and B.
The stockholders decided to merge A and B, simultaneously withdrawing a
substantial part of the liquid, non-operating assets of A and B. The stockholders disguised the transaction in part as a sale by the stockholders of A
of their stock. The purpose was to characterize the assets withdrawn from
A and B as proceeds from the sale of stock in order to obtain capital gains
rather than dividend treatment. The Tax Court and Fifth Circuit found
that the transaction was not a sale for federal tax purposes but that it did
qualify as a section 368(a)(l)(D) reorganization. This conclusion was reached
despite the fact that no stock or securities of B were distributed to the stockholders of A as required by the literal terms of section 368(a)(1)(D). The court
noted that there was no necessity for the distribution of stock or securities
of B to the stockholders of A since the stockholders of A were also the sole
25
stockholders of B.

A similar result was reached by the Third Circuit in Commissioner v.
Morgan.26 In Morgan a valid section 368(a)(1)(D) reorganization was found
to exist although no distribution of stock or securities of the acquiring
corporation had been made to the shareholders of the transferor corporation
as required by the statute. As in Davant, there was no business purpose for
such a distribution since the stockholders of the transferor corporation already
owned the stock of the acquiring corporation. By analogy, if the stock or
securities distribution requirement of section 368(a)(1)(D) is waived in a
transaction that is clearly within the intended scope of a section 368(a)(1)(D)
reorganization, then it is likely that the exchange requirement of section
361(a) would be waived in a section (a)(1)(A) statutory merger that is intended
by Congress to be tax free.

23. H.R. REP. No. 1385, 73d Cong., 2d Sess. (1934).
24. Davant v. Commissioner, 366 F.2d 874, 1966-2 U.S.T.C. 19618 (5th Cir. 1966),
cert. denied, 386 U.S. 1022 (1967).
25. "'Here, the issuance of new stock would have been a meaningless gesture.
Id. at 886-87, 1966-2 U.S.T.C. at 87,011.
26. 288 F.2d 676, 1961-1 U.S.T.C. g9317 (3d Cir.), cert. denied, 368 U.S. 836 (1961).
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Correlationwith Section 332 of the Code
Section 332 and the cases arising prior to its enactment might be thought
to lend some support to the proposition that an actual exchange must take
place at the corporate level to meet the requirements of section 861(a).
Although various forms of an absorption of a subsidiary by its parent can
occur, a statutory merger of the subsidiary into its parent is one of the most
common. If the parent is the sole shareholder of the subsidiary's stock, the
27
merger can be accomplished with a minimum of expense and difficulty.
Section 332 governs the tax effect to the parent corporation as a result of
the receipt of the assets of the subsidiary and section 334 determines the
28
basis to be assigned the assets received.
Prior to the enactment of the forerunner of section 332, the merger of
a subsidiary corporation into its parent, although a statutory merger, was
considered by the Board of Tax Appeals and the Ninth Circuit to constitute
a taxable transaction. The parent corporation was required to recognize gain
to the extent that its basis in the subsidiary's stock was less than the fair
29
market value of the assets obtained from the subsidiary.
In Gutbro Holding Co. v. Commissioner, the first of two cases decided
before adoption of section 110(a)(5) as part of the Revenue Act of 1935 (now
section 332 in major part), the parent corporation and its subsidiary, effected
a statutory merger with the parent acquiring all assets and assuming all
liabilities of the subsidiary pursuant to New Jersey law.30 The Commissioner
argued that this transaction, although a statutory merger, did not fall within
the protective language of the predecessor of either sections 354 or 361;
therefore, there was a taxable gain to the surviving corporation. The Board
of Tax Appeals agreed with the Commissioner, holding as follows:
The petitioner, however, relies on §§112(b)(3) and (4) as those within
one or both of which the instant transaction falls, thus characterizing
it as nontaxable. Section 112(b)(3) requires that there be an exchange
of stock for stock pursuant to a plan of reorganization, and §112(b)(4),
that there be an exchange of assets of one corporation for stock of
another pursuant to a plan of reorganization. Here the assets of the
subsidiary corporation were received by petitioner pursuant to a plan
of reorganization and the stock of the former was thereupon cancelled.
Obviously, the requirements of neither of these subsections were met
31
and its argument therefore fails ....

27. A number of states have adopted specific provisions dealing with this type of
merger. 3 MODEL Bus. CORP. AcT ANN., supra note 9, at 54.
28. INT. REV. CODE or 1954, §§332, 334. Section 332 takes precedence over the statutory
merger effects of §362(b). Kansas Sand & Concrete, Inc. v. Commissioner, 462 F.2d 805, 1972-2
U.S.T.C. 9590 (10th Cir. 1972).
29. Rogan v. Starr Piano Co., 139 F.2d 671, 1944-1 U.S.T.C. 9126 (9th Cir. 1943), cert.
denied, 322 U.S. 728 (1944); Gutbro Holding Co. v. Commissioner, 47 B.T.A. 374 (1942),
revid, 138 F.2d 16, 1943-2 U.S.T.C.

9581 (2d Cir. 1943).

30. 47 B.T.A. at 378.
31. Id. at 379.
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The Second Circuit Court of Appeals reversed, concluding that section
3 2
112(b)(3) of the 1934 Act controlled and the transaction was nontaxable.
The court held that there had been an exchange of stock within the terms
of that section, since a physical exchange of stock was unnecessary to effect
the transfer. 33 This result was reached despite the fact that no party, not
even the former corporation and its shareholders, had actually received any
stock in the transaction; due to the particular form of the merger, such a
34
transfer was unnecessary.
A similar situation existed in Rogan v. Starr Piano,35 but the ultimate
result was unfavorable to the taxpayer. In Starr Piano a subsidiary was
merged into its parent in a statutory merger pursuant to California law;
the parent received all assets of the subsidiary and the subsidiary's stock
was then cancelled. The Commissioner determined that the merger was in
fact a liquidation and that pursuant to section 115(c) of the Revenue Act
of 1934 (closely analogous to present section 331(a)(1)), the parent corporation recognized gain to the extent that the value of the assets received
exceeded its basis in the stock of the subsidiary. 36 The surviving corporation
argued that either paragraph (3) or (4) of section 112(b) of the 1934 Revenue
Act prevented such recognitionY.3 Subsection (4) corresponds exactly with
section 361(a) of the present Code. In holding for the Commissioner, the court
observed:
In this case there was a reorganization (a statutory merger) the parties
to which were corporations .

.

.

. In pursuance of the plan of re-

organization, stock in Gennett was exchanged by appellee for property
of Gennett. There was, however, no exchange of stock or securities for
stock or securities. Therefore paragraph (3) is inapplicable. Neither
corporation exchanged any property for stock or securities in another
corporation. Therefore paragraph (4) is inapplicable. We conclude
that the entire amount of the gain resulting to appellee was
recognizable under §112.38

Perhaps the most important aspect of both the Gutbro and the Starr Piano
cases to the merged corporation was the recognition by the Board of Tax
32.
33.
34.
35.
36.
37.

138 F.2d at 21, 1943-2 U.S.T.C. at 10,103.
Id. at 20, 1943-2 U.S.T.C. at 10,102.
Id.
139 F.2d 671, 1944-1 U.S.T.C. 19126 (9th Cir. 1943), cert. denied, 322 U.S. 728 (1944).

139 F.2d at 673, 1944-1 U.S.T.C. at 10,154.
Revenue Act of 1934, PuB. L. No. 216, tit. I, §112(b)(3), 48 Stat. 704 (1935), provided
for non-recognition of gain or loss in a reorganization if stock were exchanged for stock
(a type "B" reorganization under present §368). Section 112(b)(4) provided for nonreorganization, if stock was exchanged for property (a type "A" reorganization under

present §368).
38. 139 F.2d at 673, 1944-1 U.S.T.C. at 10,155. The court did recognize the existence
of an "exchange" of the stock of the parent for the property of the subsidiary, but
correctly noted that the section in point required an exchange of property for the stock
of "another" corporation. The stock of the parent, artificially "exchanged" for the assets

of the subsidiary by virtue of the ancestor of §331 of the present Code, was not
considered to be the stock of "another" corporation. Hence, in the view of the court,

the forerunner of today's §361(a) was inapplicable to the transaction.
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Appeals in Gutbro and the Ninth Circuit in Starr Piano that a statutory
merger can constitute both a reorganization and a liquidation.3 9 Therefore,
section 332 might arguably apply in either event, and the non-recognition of
depreciation recapture (and the applicability of section 382(c)) would result
from the transaction qualifying under that section.40

With the adoption of section 332 as part of the 1935 Revenue Act,4 '
further litigation on the issue of whether section 361 and its predecessors
applied in a parent-subsidiary statutory merger was unnecessary. However,
in American Manufacturing Company v. Commissioner,42 the Tax Court

reviewed the legislative history of both sections in considerable detail in
connection with a section 368(a)(1)(D) reorganization. The court concluded
that because of the lack of "intracorporate transactions and stock transfers,"
subsidiary-parent statutory mergers would result in the parent corporation
recognizing gain or loss as a result of such mergers had it not been for the
enactment of what is now section 332.43 The Gutbro, Starr Piano, and
American Manufacturing cases would therefore seem to support the argument that in lieu of an actual exchange of stock for property, section 361 is
inapplicable.
The problem with this theory is that in none of the cited cases was
there any form of an exchange at either the corporate or at the shareholder
level. The cases leave unanswered the question of what would occur if an

exchange, although not directly to the merged corporation, was made with
the shareholders of the merged corporation.- The answer to that question
may be found in the Board of Tax Appeals' opinion in George Whittell
& Co.4 5 In Whittell, a California corporation that was wholly owned by a
single shareholder sought to avoid a newly imposed California state corporate
franchise tax by a series of transfers that ultimately resulted in the shareholder owning all of the stock of a newly formed Nevada corporation and
the Nevada corporation owning all of the assets of the California corporation.40 En route to this result, the Nevada corporation was organized and
virtually all of its stock was issued to the California corporation shareholder
in exchange for his California stock. The assets of the California corporation
39. 47 B.T.A. at 380; 139 F.2d at 674, 1944-1 U.S.T.C. at 10,155.
40. INT. REv. CODE OF 1954, §332. The major problem with this proposition is the
requirement of §332(b) that the parent corporation be the owner of 80% of the stock
of the subsidiary on the date the plan of liquidation was adopted. If that date is, in
turn, the date the plan for a statutory merger is adopted, §332 would not apply as on
that date the acquiring corporation would generally not have the requisite stock ownership in the acquired corporation.
41. Revenue Act of 1935, §l10(a)(6), 49 Stat. 1020 (1935). TREAS. REG. §1.332-2(d)
provides that §332 will take precedence over the reorganization sections of the Code in
those instances where both §332 and the reorganization provisions are applicable.
42. 55 T.C. 204 (1970).
43. Id. at 218.
44. In fact, a form of this argument was raised in Starr Piano, but was dismissed by
the circuit court because an "exchange" had actually not taken place. 139 F.2d at 674, 1944-1
U.S.T.C. at 10,155.
45. 34 B.T.A. 1070 (1936), not acquiesced in, 1937-1 Cum. BULL. 53.
46. Id.
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were then transferred directly to the Nevada corporation and tie California
corporation went out of -existence.4 7 The Commissioner agreed that had the
California corporation transferred its assets to the Nevada corporation and
received its stock in exchange, and then distributed the stock to its shareholder, no gain or loss would have occurred by virtue of the transfer of
assets to the Nevada corporation. In the view of the Commissioner, however,
the asset transfer was separate from the stock transfer and the distribution was
48
therefore taxable.
The Board of Tax Appeals rejected the Commissioner's contention,
treating the entire transaction as a single transaction and determined that
the applicable predecessor to section 361 (section 112(b)(4) of the Revenue
Act of 1928) precluded recognition of gain.49 Under the Whittell rationale,
the requisite section 361 (a) exchange might occur between the acquiring
corporation and the shareholders of the acquired corporation rather than
with the acquired corporation itself. 50 However, because the same shareholder
was in control of the new corporation following the transfers, it could be
argued that the entire reorganization was in effect what is today an "F"
reorganization, a possibility the Board recognized in its opinion. 51
There are at least two cases that directly deal with transactions between
more widely held corporations; however, both support the position that
an exchange at the shareholder level is to be considered an exchange between
52
the acquiring and the acquired corporations in the typical statutory merger.
Both opinions deal with the basis of the acquired assets in the hands of the
acquiring corporation.
In Helvering v. New Haven S.L.R.R. Inc., Judge Learned Hand, writing
for the Second Circuit Court of Appeals, considered whether the basis for
certain assets acquired by the taxpayer corporation in exchange for its stock
was the basis of the original corporation that had held the assets, or instead
was the sale price of the assets to a bondholder's committee. 5 3 The committee
had first acquired the assets in exchange for their bonds and then transferred
the assets to a newly formed corporation in exchange for its stock. While
the case turned on whether there was a sufficient "continuity of interest"
involved to permit consideration of the reorganization sections, Judge Hand
47. Id. at 1072.
48. Id. at 1073.
49. The Board referred to an explanation which had accompanied the original
Treasury draft of the 1924 Revenue Bill. That explanation stated that corporate assets
could be disposed of in a reorganization in a variety of ways, involving a transfer to
a new corporation "the consideration being the payment by the new corporation of
stock or cash to the stockholders of the old corporation . . ."Id. at 1074 n.2.
50. The Board stated: "Since the assets then were in substance exchanged for stock
in the Nevada corporation, no gain is recognizable to the Nevada corporation . . ." Id.
at 1075.
51. "The reorganization here is within either subdivision (A), (B), or (D) of the
reorganization definition (sec. 112(i)(1), Rev. Act of 1928)." Id. Subdivision (D) and
§368(a)(1)(F) of the 1954 Code are identical.
52. Helvering v. New Haven & S.L.R.R., Inc., 121 F.2d 985, 1941-2 U.S.T.C. 9600
(2d Cir. 1941); Clyde Bacon, Inc., 4 T.C. 1107 (1945), acquiesced in, 1945 CuM. BuuL. 1.
53. 121 F.2d 985, 986, 194L-2 U.S.T.C. 59600, at 10,416.
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made the following observation that supports the argument that the section
361(a) exchange requirement may be satisfied by an exchange by the shareholders of the merged corporation:
It is true that the taxpayer did not deliver its shares to the predecessor,
but to the predecessor's bondholders; but the section does not declare
that the buyer must deliver to the seller; only that the buyer must
deliver to the seller; only that the buyer shall acquire the properties
from the seller in exchange for the buyer's shares. It would be a
peculiarly fatuous formality to require the shares to pass through the
seller to its shareholders; and the Commissioner does not so assert.54
The second of the cases involving a carryover of basis arose in Clyde'
Bacon, Inc., in which the shareholders of the original corporation caused it
to transfer its assets to a new corporation in exchange for the new corporation's shares being issued directly to them. 55 In Bacon, the basis carryover
depended entirely on whether the transaction fell within the terms of the
predecessor of section 361(a).11 The petitioner had issued its stock and securities in exchange for the assets of the transferor corporation but not directly
to the transferor. The petitioner argued that the transaction was nontaxable
since the statute's exchange requirement was satisfied by the issuance of
petitioner's stock and securities to the transferor's stockholders. In determining
that the predecessor of section 361(a) did apply, the court stated:
The petitioner next contends that section 112(b)(4) is applicable and
controlling. The petitioner issued its stock and securities in exchange
for the assets of B and G, but did not issue them directly to the
transferor corporation. The petitioner maintains that the section does
not require that the stock and securities must be issued directly to the
transferor, but that its terms are satisfied by the issuance to the transferor's stockholders .... We find no case exactly in point, but analogous
cases lead to the conclusion that it matters not that stock and securities
of the new corporation are issued to either the old corporation or to
its stockholders, provided, of course, that all factors of the situation

point to reorganization.

. ..

Therefore, assuming the exchange requirement of section 361(a) is not waived,
a persuasive argument may be made that the requirement may be satisfied
by an exchange between the surviving corporation and the merged corporation's stockholders.
54. Id. at 987, 1941-2 U.S.T.C. at 10,417. As the old corporation was dearly insolvent
and the bondholders were considered as the true owners of all of its assets, the
requisite "continuity of interest" was found to exist, and the court determined the
exchange to be a "B" reorganization under the 1934 Act (now §368(a)(1)(B)) and the
original basis of the predecessor corporation basis carried over to the new corporation
pursuant to §113(a)(7) of the 1934 Revenue Act (now in major part, §362(b)). Id.
55. 4 T.C. 1107 (1945), acquiesced in, 1945 Cum. BULL. 1.
56. Revenue Act of 1939, PUB. L. No. 1, ch. 1, §112(b)(4), 53 Stat. 37 (1939).
57. 4 T.C. at 1118. In Bacon, what is now a §368(a)(1)(D) reorganization occurred, not
a statutory merger. The court believed that the particular language of the forerunner
to §368(a)(1)(D) (§112(g)(1)(D) of the 1939 Code) clearly envisioned a transfer to corporate
shareholders, rather than only to the corporation itself.
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Neither Whittell, New Haven S.L.R.R., nor Bacon involved a statutory
merger. Moreover, these cases did not deal with the tax effect on the merged
corporation when its stockholders, rather than the corporation, receive the
stock and securities from the surviving corporation. This is not surprising
since the merged corporation would not realize gain in a statutory merger.
The corporation would not receive anything for its assets so that section 1001
58
would not trigger gain at the merged corporation level. The critical issues,
as discussed in Bacon and New Haven S.L.R.R. Co., are whether the tax
attributes of the merged corporation carry over to the surviving corporation
under section 381 and whether there is any form of depreciation recapture
59
or installment sale gain acceleration in a statutory merger.
The regulations interpreting section 381 expressly provide that the section applies to statutory mergers. In particular, section 1.381(a)-l(b)(ii) specifies
the applicability of section 381 to such transactions.60 Furthermore, the legislative history of section 381 is such that Congress clearly considered it to be
applicable to statutory mergers. 61
While it might be argued that the language of section 361(a) is plain
on its face and thus requires the merged corporation to directly receive stock
from the surviving corporation, it is unlikely this argument would prevail,
62
particularly in light of the New Haven and Bacon cases. Similarly, sections
1245(b)(3) and 1250(d)(3) should prevent recapture of previously claimed depreciation in a statutory merger. Both exceptions to the usual recapture rules
depend on a carryover of basis from the acquired to the acquiring corporation of section 1245 or section 1250 assets. 63 If basis carryover occurred in
New Haven and Bacon, under quite similar circumstances, basis carryover
will also occur in a statutory merger due to section 362(b).Section 453(d) of the Code, which relates to recognition of gain or loss
on the disposition of installment obligations, contains no express provision
exempting installment obligations transferred in connection with a reorganization under section 361 from its general rule requiring recognition of gain
or loss. 65 The regulations issued under section 453(d) contain an express
exemption, however, relating the exemption directly to the general rules of
the particular sections involved.66 Therefore, if section 361 applies to a transaction, no acceleration of gain or loss will be recognized by the merged
INT. REV. CODE OF 1954, §1001(a).
59. See text accompanying notes 3-6 supra.
60. TREAS. REG. §1.381(a)-1(b)(ii) (1960), as amended, T.D. 7343 (1975), 1975-1 CuM.
BULL. 126. See also Example (1) of TREAS. REG. §1.381(c)(1)-1(b), which considers the carryover of net operating losses in a statutory merger.
61. H.R. REP. No. 1337, 83d Cong., 2d Sess. 41 (1954), in which the House Ways
and Means Committee specifically referred to a statutory merger and the carryover ot
the tax attributes of the merged to the surviving corporation.
62. See text accompanying notes 52-57 supra.
63. INT. REV. CODE OF 1954, §§1245(b)(3), 1250(d)(3).
64. Id. §362(b).
65. Id. §453(d).
66. TREAs. REG. §1.453-9(c)(2).

58.
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corporation with regard to installment obligations that it transfers to the
67
surviving corporation.
Investment credit recapture will also not take place in a statutory merger
if the merged corporation transfers assets for which it has previously claimed
investment credit but whose previously claimed useful lives have not been
met by the time of the merger, conditioned on the applicability of section
381(a) to the transaction. 68 As indicated, Congress clearly felt that section
381(a) did apply to statutory mergers, which would protect the transferring
69
corporation from investment credit recapture in such a merger.
The specific issue of whether section 361(a) applies to statutory mergers
has never been litigated, although it has been held applicable to type "B"
reorganizations in New Haven & S.L.R.R. Co. and to type "D" reorganizations
in Bacon.70 This is not surprising in view of the Service's position on this
71
issue in the New Haven case.
However, the issue has been raised by the taxpayer. In a case involving
the question of whether a joint venture's taxable year had terminated when
one of the corporate members to the joint venture was merged in a section
368(a)(1)(A) reorganization into another corporation, the transferee corporation urged that there had been no sale or exchange for purposes of sections
706 or 708.72 Accordingly, the taxpayer argued that the partnership year
continued until its normal termination date, permitting a greater offset of
the surviving corporation's losses against the income generated by the joint
venture.73 In its answer to the taxpayer's petition filed with the Tax Court,
the Government contended that section 361(a) did in fact apply to statutory
mergers; therefore, there had been a "sale or exchange" by the merged
corporation of its partnership interest.74 The question was never decided,
however, since the parties agreed to a stipulated decision for a substantially
75
reduced deficiency.

67. Id. See also Nebraska Seed Co. v. United States, 116 F. Supp. 740, 1953-2 U.S.T.C.
q9658 (Ct. Cl.), cert. denied, 347 U.S. 1012 (1953).
68. INT.REV. CODE OF 1954, §47(b)(2).
69. See note 61 supra. See text accompanying notes 52-57 supra.
70. In George Whittell & Co., 348 B.T.A. 1070 (1936), either an "A" or "B" or "F" reorganization under the predecessor to §368(a)(1) was involved. The court failed to specify
which particular form of reorganization had occurred, and, arguably, all three had taken
place.

71. See text accompanying note 54 supra.
72. Curtis-Hooker Corp., No. 8821-73 (United States Tax Court, filed December 1973).
73. Id.

74. Id. Answer of the Commissioner.

75. The case was one in which the author was involved as counsel for the petitioner.
The Commissioner relied exclusively on §708 of the Code, and determined that the
facts indicated that the merged corporation had less than a 50% interest in the capital
of the partnership. Strangely, respondent did not raise the question of the application
of §706 of the Code, which seemingly would terminate at least the merged corporation's

partnership year if §361(a) were applicable,
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CONCLUSION

Given the holdings of the various courts that have considered the question
of whether basis carryovers in corporate reorganizations depend on the
acquired corporation actually receiving stock from the acquiring corporation
and considering further the broad approach of the Board of Tax Appeals in
George Whittell & Co., it appears that although the language of section
361(a) seems to require a mutual exchange at the corporate level, the interpretation of that section is less restrictive. Logically, this is correct since
the form of a statutory merger results in a succession of the surviving
corporation to the attributes of the acquired corporation, including the
basis of the assets of the acquired corporation. Nevertheless, the intriguing
question raised by the non-application argument 8 suggests the need for
clarification in the language of section 361(a).
76.

See note 2 supra and accompanying

text.
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